IN THE WESTERN CAPE HIGH COURT, CAPE TOWN
EQUALITY COURT (REPUBLIC OF SOUTH AFRICA)

CASE NO.: EC 08/2012
In the matter between:
CORNELIUS JOHANNES ALEXANDER LOURENS Applicant
and
THE SPEAKER OF THE NATIONAL ASSEMBLY
OF THE PARLIAMENT OF THE REPUBLIC OF
SOUTH AFRICA First Respondent
THE CHAIRPERSON OF THE NATIONAL COUNCIL OF
PROVINCES OF THE PARLIAMENT OF THE REPUBLIC
OF SOUTH AFRICA Second Respondent

THE MINISTER OF ARTS AND CULTURE Third Respondent

THE PAN SOUTH AFRICAN LANGUAGE BOARD Fourth Respondent

FIRST AND SECOND RESPONDENTS’ OPPOSING AFFIDAVIT

I, the undersigned

MAX VUYISILE SISULU

do hereby make oath and say the following:



I am an adult male and am the Speaker of the National Assembly of the
Parliament of the Republic of South Africa, situated at Cape Town, Province

of the Western Cape.

I am duly authorised to depose to this affidavit on behalf of First and Second

Respondents.

The facts contained in this affidavit are true and correct and within my own
knowledge, unless otherwise stated or apparent from the context. Legal
submissions are made on the advice of First and Second Respondents’ legal

representatives, which advice I believe to be true and correct.

The stated intention of this application is to compel the Respondents,
including First and Second Respondents (hereafter referred to as
‘Parliament’) to acknowledge the official status of all 11 official languages
by publishing all legislation passed by Parliament in each of the official
languages, and furthermore to publish all existing legislation in each of the

official languages.

In addition, Applicant secks an order that the existing practice of Parliament,

as encapsulated in Joint Rules 220, 221 and 222, constitutes unfair language



discrimination, alternatively permits unfair language discrimination to be

committed and promoted.

6.  Before dealing with the relevant constitutional, legal and factual background
in order to explain Parliament’s functioning, and thereafter with the contents
of Applicant’s founding affidavit, I wish to set out Parliament’s position in

respect of the contentions raised in this application.
PARLIAMENT’S POSITION

7. English is the de facto language in which Parliament conducts its business,
and in particular exercises its legislative function. The reason for this is

twofold:

7.1 All parliamentarians understand English and can converse and
participate in the work of Parliament, in that language. This is not
the case with any of the other official languages. Given the above
facts, it would be impractical, if not impossible, to use any other
language to the same, or even similar, extent. From my own
experience and knowledge, obtained in the course of carrying out my
duties as Speaker, this is a not uncommon practice in other

comparable countries. Notable examples are Nigeria and India,

(@



which are more multilingual even than South Africa. This point will
be elaborated upon in argument, with reference to publicly available

research material.

7.2 The language in which a Bill is introduced dictates the language in
which it will be processed in Parliament. Bills are invariably
introduced in English as the official text (for presumably the same
reasons as set out immediately above), and eventually enacted in the
same language, with one of the other official languages as the
official translation. As elaborated upon below, the vast majority of
Bills are introduced by individual government departments, and it is
these departments under the auspices of their respective Ministers
which choose both the language of the Bill as also the language of

the official translation.

8.  The other official languages are accommodated in the business of Parliament

in a number of ways. In this regard:

8.1 Members can address plenary sessions of Parliament in any of the
official languages, as well as in sign language. An extensive

interpreting service is provided so that members can hear speeches in

N



8.2

8.3

8.4

8.5

almost real time in the official language of their choice, as well as in

sign language.

By prior arrangement with the chairperson, members can address

parliamentary committees in the language of their choice.

Calls for comment or submissions on Bills or in respect of other
parliamentary business, for example, the appointment of SABC
board members, or Parliament’s oversight of the Institutions
Supporting Democracy (‘ISD’s’), are carried in national newspapers
in English and one other official language, but also in community
newspapers, in which case the advertisement would be in the
language of such newspaper, often one of the other official languages

beside English and Afrikaans.

Members of the public who make submissions to parliamentary
committees may do so in any of the official languages and, with
prior notification, such submissions will be interpreted during

proceedings.

Both as part of the legislative process, and also in its role of

providing a national forum for the public consideration of issues,

™



8.6

8.7

Parliament conducts public participation processes in different parts
of the country. In the course of these activities, the public is given a
platform to participate and raise concerns in the language of their
choice. When public participation is facilitated within a specific
region or area, Parliament caters for the participation of the public
through the provision of translation services, with due regard to the

regional language preferences.

In carrying out its scrutinizing and overseeing of executive action
functions, Parliament conducts its affairs in a language
understandable to the officials concerned, and, if necessary, the

necessary interpreting services are provided.

Parliament has an extensive outreach programme that is intended not
only to inform communities and members of the public, but to
engage with them in Parliament’s activities. In the year ending 31
March 2012 phone-in chat shows and live broadcast slots were
utilised on 16 SABC and 60 community radio stations in all official
languages in support of various parliamentary activities. The
parliamentary radio programme uses both the SABC public radio
stations and community radio stations to communicate and inform

the nation of activities and issues emerging from Parliament, and in
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the year ending 31 March 2012 used 288 hours on 72 radio stations
in all official languages, for this purpose. The community radio
programme was used to host a series of four 60-minute talk shows
across 60 community radio stations, allowing for interaction between

MPs and members of the public.’

Although, for practical reasons, amendments to a Bill have to be effected in
the same language in which the Bill was introduced, invariably English, the
official translation is prepared before the final reading, and accompanies the
Bill to the President once the legislation is passed by Parliament. Once
assented to by the President, the new Act is then published both in English

and the language of the official translation version.

Parliament accepts that more can and should be done to advance the use of
the official languages other than English. Notable in this regard would be the
provision of the same level of interpretive service for use in committees as in
plenary sessions of Parliament, and the translation of daily papers and the
Announcements, Tablings and the Committee Reports (‘ATCs’) into each of
the official languages. Constraints in this regard are cost, space for physical

infrastructure (given that more interpreters and other language specialists

' The figures referred to above are from Parliament’s annual report for 2011/2012. The document is
voluminous and is not attached to this affidavit but will be available for inspection at the hearing of this
matter. In addition, should any of the parties require a copy thereof, same will be provided upon request to
Parliament’s attorney.

N
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12.

would require offices, equipment, etc), and the time that would be required to
translate the huge volume of documentation, given that daily papers and

ATC:s are produced on a daily basis.

To the extent that English is given preference over other languages in the
conduct by Parliament of its affairs, this does not constitute discrimination
for the purpose of the Promotion of Equality and Prevention of unfair
Discrimination Act, Act No. 4 of 2000 (‘the Equality Act’). If however such
preference does constitute discrimination for purposes of the Equality Act,
then such discrimination is not unfair, given the purpose of the
discrimination and the extent to which such purpose is achieved by the

preferential use of English.

To the extent that Applicant relies on the provisions of section 9 of the
Constitution, the equality clause, Parliament denies that its preferential use of
English, in the manner and for the reasons set out above, implicates the
equality provisions of the Constitution. In this regard it is important to note
that the provisions of section 6 of the Constitution, which deal with language,
and upon which Applicant relies in the main for his assertions in this case, do
not form part of the Bill of Rights set out in Chapter 2 of the Constitution.
The implications of this constitutional arrangement will be addressed in

argument at the hearing of this matter.

N
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14.

15.

Nonetheless, and in the event that this Court finds that Applicant, or anyone
else’s, section 9 rights to equality are indeed properly raised in this case, then
Parliament respectfully avers that such rights are properly and appropriately
limited, in terms of the provisions of section 36(1) of the Constitution. This
assertion will also be further addressed in argument at the hearing of this

matter.

As I have said above, a principal purpose of this application is to ensure that
all legislation, including pre-existing legislation, is translated into each of the
official languages. Parliament’s position is that, while it supports that
objective as a matter of principle, it is not its constitutional function to
translate legislation into each of the official languages. That is an obligation,
which, if it arises, arises subsequent to the conclusion of the parliamentary
process of enacting legislation. I am advised, and respectfully aver, that the
High Court has already decided as much in previous litigation by Applicant,
in the North Gauteng High Court, and in respect of which judgment was
given on 16 March 2010. The effect and implications of the aforesaid

judgment will be dealt with in argument at the hearing of this matter.

I now turn to deal with the constitutional, legislative and factual background

to Parliament’s conduct of its affairs.
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CONSTITUTIONAL, LEGISLATIVE AND FACTUAL BACKGROUND

16. Section 6 of the Constitution provides as follows, insofar as is relevant:
“6  Languages

(1) The official languages of the Republic are Sepedi,
Sesotho, Setswana, siSwati, Tshivenda, Xitsonga,

Afrikaans, English, isiNdebele, isiXhosa and isiZulu.

(2) Recognising the historically diminished use and status of
the indigenous languages of our people, the state must
take practical and positive measures to elevate the status

and advance the use of these languages.

(3) (a) The national government and provincial
governments may use any particular official
languages for the purposes of government,
taking into account usage, practicality, expense,
regional circumstances and the balance of the
needs and preferences of the population as a
whole or in the province concerned; but the

national government and each provincial
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18.

19.
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government must use at least two official

languages.

(@)

(4) The national government and provincial governments,
by legislative and other measures, must regulate and
monitor the use of official languages.  Without
detracting from the provisions of subsection (2), all
official languages must enjoy parity of esteem and

must be treated equitably.”

Parliament consists of the National Assembly and the National Council of

Provinces.

The National Assembly is tasked, in terms of section 42(3) of the
Constitution, with providing a national forum for public consideration of
issues, the passing of legislation, and the scrutinising and overseeing of

executive action.

The National Council of Provinces, in terms of section 42(4) of the
Constitution, represents the provinces in order to ensure that provincial

interests are taken into account in the national sphere of government. It does

‘\\
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21.
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this mainly by participating in the national legislative process and providing

a national forum for public consideration of issues affecting the provinces.

In terms of section 43(a) of the Constitution the legislative authority of the
national sphere of government is vested in Parliament, as set out in section

44 of the Constitution.

In terms of section 44(1) of the Constitution the national legislative authority

as vested in Parliament:

21.1  confers on the National Assembly the power:

21.1.1 to amend the Constitution;

21.1.2 to pass legislation with regard to any matter, including a
matter within a functional area listed in Schedule 4, but
excluding, subject to subsection (2), a matter within a

functional area listed in Schedule 5; and

21.1.3 to assign any of its legislative powers, except the power to
amend the Constitution, to any legislative body in another

sphere of government.
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21.2  confers on the National Council of Provinces the power:

21.2.1 to participate in amending the Constitution in accordance with

section 74;

21.2.2 to pass, in accordance with section 76, legislation with regard
to any matter within a functional area listed in Schedule 4
and any other matter required by the Constitution to be

passed in accordance with section 76; and

21.2.3to consider, in accordance with section 75, any other

legislation passed by the National Assembly.

22. In terms of section 45(1) of the Constitution, the National Assembly and the
National Council of Provinces must establish a joint rules committee to make
rules and orders concerning the joint business of the Assembly and Council,
inter alia, in order to determine procedures to facilitate the legislative

process, including setting a time limit for completing any step in the process.
23. Interms of section 57(1) of the Constitution the National Assembly may:

23.1  determine and control its internal arrangements, proceedings and

procedures; and

A
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25.
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23.2  make rules and orders concerning its business, with due regard to
representative  and  participatory  democracy, accountability,

transparency and public involvement.

Section 70(1) of the Constitution echoes the provisions of section 57 thereof,

but in relation to the National Council of Provinces.

As required by section 45 of the Constitution, the National Assembly and the
National Council of Provinces have established a Joint Rules Committee
which has made the Joint Rules which govern the work of Parliament. A
copy of the Joint Rules is attached hereto as annexure “MVS1”. Reference
will be made to various aspects of the Joint Rules during argument at the
hearing of this matter but, given the attack by Applicant, I set out in full the

provisions of Rules 220, 221 and 222:

“220 Language requirements for Bills

(1) A Bill introduced in either the Assembly or the Council
must be in one of the official languages. The Bill in the
language in which it is introduced will be the official text

Jor purposes of parliamentary proceedings.
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(2) The official text of the Bill must be translated into at least
one of the other official languages and the translation
must be received by Parliament at least three days before
the formal consideration of the Bill by the House in which

it was introduced,

(3) The cover page of a Bill must specify which language

version is —
(a) the official text; and
(b) an official translation.

(4) In parliameﬁtary proceedings only the official text of the
Bill is considered, but the Secretary must ensure that all
amendments to the official text are reflected in the official
translation or translations before the official text is sent to

the President for assent.

221.  Referral of Bills to the President for assent

7
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When the official text of the Bill is sent to the President for
assent it must be accompanied by the official translation or

translations.
222  Subsequent amendments

(1)  If an Act passed after the adoption of joint rule 220 is
amended, the official text of the amendment Bill
amending that Act may be in any of the official

languages.

(2)  If the official text of the Bill is not in the same
language as the signed text of the Act that is being
amended, then one of the official translations of the

Bill must be in the language of the signed text.”
26. Section 81 of the Constitution provides as follows:
“81  Publication of Acts

A Bill assented to and signed by the President becomes an

Act of Parliament, must be published promptly, and takes

N
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effect when published or on a date determined in terms of the

Act.”

27. Section 82 of the Constitution provides as follows:

“82  Safekeeping of Acts of Parliament

The signed copy of an Act of Parliament is conclusive
evidence of the provisions of that Act and, after publication,
must be entrusted to the Constitutional Court for

safekeeping.”’

28. As appears from what I have said above, and from a perusal of the Joint

Rules, the legislative process is, in summary, the following:

28.1

A Bill is introduced in Parliament by a Minister, a Deputy Minister,
a parliamentary committee, or an individual MP. Most Bills are
drawn up by a government department under the direction of the
relevant Minister or Deputy Minister. This type of Bill would be
approved by the Cabinet before being submitted to Parliament. The
official language of the Bill is decided by the Minister introducing

the Bill but, as I have said, invariably it is done in English.




28.2

28.3
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Before any Bill can become law, it must be considered by both
Houses of Parliament. Certain Bills that affect provinces are
introduced in the National Council of Provinces. Section 73(3) of the
Constitution, read with section 76(3), provides for Bills that may be
introduced in the National Council of Provinces, by a member or
committee of the National Council of Provinces. In contrast, sections
76(4) and (5) provide for Bills that must be introduced in the
National Assembly, although these are section 76 Bills. All other
Bills are introduced in the National Assembly. Once introduced, the
Bill is referred to the relevant committee. It is debated in the
committee and amended if necessary. During this debate members
may, with prior notice to the chairperson, communicate in any
official language, including sign language, which is then interpreted

as mentioned hereinabove.

When processing a Bill Parliament is obligated to facilitate public
participation. It does so through its committees which call for public
comment when processing legislation. This call for public
submissions is most often done in newspapers, including community
newspapers, and is published in English as well as other official
languages. Submissions are then considered and public hearings are

usually called. The committee thereafter deliberates on the individual

N
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clauses of the Bill and decides on its version of the Bill and submits
it to a sitting of the relevant House for further debate and a vote. A
Bill could be referred back to a committee for more work before a
vote is taken. The Bill is then transmitted to the other House for its

consideration.

28.4  Again, for reasons of practicality, any amendments to a Bill are
effected in the language in which the Bill was introduced, which, as [
have mentioned, is invariably English. An official translation must
be submitted by the Minister who introduced the Bill before the
second reading/final consideration of a Bill in the House in which it
was introduced. The department is therefore responsible for the
original translation. The original translation is updated during the
parliamentary process in the second House and is processed to mirror
the Bill in the language of the official text before being sent to the
President for assent. The Act is then published in both those

languages. This is the end of the legislative process.

29. In order to cope with the requirements of a multi-lingual body, Parliament
has, since 1994, had a language services section which currently employs

159 persons. In 2012 the budget of the section was R60 136 253,00. The



30.

31.

20

section consists of three units: the Interpreting Unit (real-time spoken),

Translation Unit (written documents) and the Reporting Unit (transcriptions).

The section has three primary functions:

30.1 Interpreting speeches in plenary sessions of the National Assembly
and the National Council of Provinces, and where practicable, in
committees, provided that adequate prior notice of the need for
interpreting services is provided to the chairperson of the committee

concerned.

30.2  Transcribing the proceedings of the plenary sessions of the National
Assembly and the National Council of Provinces, in order to provide
a permanent record of such proceedings, which are eventually

contained in the official Hansard.

30.3  Translating documents for purposes of Parliament’s work.

The language services section employs 104 Language Practitioners, 33
Senior Language Practitioners and 11 Control Language Practitioners. The
primary function of these persons is to provide interpreting and translation
services, and thus it is a principal requirement that they be multi-lingual,

although only a handful are proficient in all 11 official languages.
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Insofar as the primary function of the section is to provide interpretive
services in the plenary sessions of Parliament in virtual real time, this
requires that, if, for instance, a member is speaking in Sepedi, an interpreter
proficient in that language interprets what is being said into, in most cases,
English. Only after that interpretation has been done can the other
interpreters interpret from English into the other official languages. Thus,
for practical purposes, there is a slight delay in the speech being interpreted
into all the other official languages. This delay does not occur where the
speech has been delivered in English, as all the interpreters are proficient in

that language.

In relation to transcription services, speeches are transcribed in the language
in which the speech was delivered in Parliament, i.e. the so-called floor
language. Obviously, where this is not English, the transcription would have

to be done by someone proficient in whichever official language was used.

Where the floor language is not English, an English translation is also
prepared and forms part of the official Hansard. The choice of English is in
order to make speeches accessible to all members. Once the speech has been
transcribed a copy is sent to the member concerned in order for corrections to
be made. These are not intended to change the substance of what was said

but is intended to correct obvious errors in transcription.
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Upon return of the transcribed speech, same is proofread by a sub-editor or,
if necessary, by an editor within the unit and then the final version is
prepared, to be sent to the external publishers, who eventually provide both a

hardcopy version of Hansard as well as an electronic one.

As outlined above, Parliament’s so-called daily papers, consisting of House
Minutes and Order Papers, also include the Announcements, Tablings and
Committee Reports (‘ATCs’). The ATC is an extension of the minutes of the
two Houses, and is produced on a daily basis or when required, depending on
administrative and procedural requirements. After publication, the ATCs are
distributed to members. I attach hereto as annexure “MVS2”, a copy of the
ATC for Tuesday, 18 June 2013. This is a fairly typical representation of the

ATCs which members receive and have to read and consider on a daily basis.

At present ATCs are distributed only in English and Afrikaans. It is not
possible, given the volume of the daily ATCs, as also the fact that same has
to be produced under very tight time constraints inasmuch as it is produced

daily, to provide versions of the ACTs in all the other official languages.

Notwithstanding this, the language services unit is in the process of

attempting to set up a 3G card-based system which would enable officials to
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translate ATCs, from home-based offices, into all the other official

languages.

In confirmation of paragraphs 29 to 38 above, I refer to the confirmatory
affidavit of MBUYISIZWE HECTOR SHABALALA who, until May

2013, was the Editor-in-Chief of the language services section.

Parliament also has a Bills Office. Its function is the editing and introduction
of Bills to Parliament, tracking their progress and ensuring that all
amendments are properly effected, and, once passed, processing the Bill,
together with its official translation, in order for same to be sent to the

President for his assent.

Although Bills can be initiated by Parliament itself or by a private member,
the majority of Bills are introduced by a Minister or Deputy Minister. In

such instances, Cabinet approves the Bill before it comes to Parliament.

Before the Bill comes to Parliament the State Law Advisor must certify the
Bill as being properly drafted and constitutional. After this has been done

the Bill is sent to the Bill’s Office as a Word document.

The Bill’s Office works through the Bill and checks for the form and content

thereof, in order to ensure that the language used is coherent and correct, and
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that, in the case of an amending Bill, that it is correctly cross-referenced with
the principal Act. In considering the content of a Bill the Bill’s Office works
with the State Law Advisor, and through it, the Department concerned.
Often a number of versions are produced until everyone is satisfied. Once
the Bill has been edited in the aforementioned manner it is printed and put on

the ATC. This is considered as the Bill’s first reading.

Thereafter the Bill goes to the Joint Tagging Mechanism (‘JTM’),
established in terms of Joint Rule 151, for classification, and thereafter to the

relevant committee.

Although the Department and the State Law Advisor must indicate whether
the Bill is a proposed section 75 or section 76 Bill, the decision of the JTM in

this regard is definitive.

Thereafter the committee concerned calls for public comment. The
committee decides on the type and language of public advertisements in this
regard although invariably English is one of the languages used.
Advertisements are, most often, in the printed national media and in
community newspapers, although radio advertisements are also used, in the
various languages in which a particular station broadcasts, but this is not

regularly done given the cost of such advertisements.

)
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The committee invites the Department concerned to address it on the Bill.
Members of the public may also be invited or permitted to address the

committee, especially in the case of contentious or important Bills.

After all representations have been made, the committee deliberates on the
Bill on a clause by clause basis. During this exercise it may seek legal and
other clarification from Parliament’s legal, research, or other services, and in

certain cases, from external legal and other sources.

All changes to the Bill as introduced are inserted in a version of the Bill

called the A list.

The committee votes on the A list version, and thereafter same is printed and
sent to the relevant House as the B version of the Bill. Once adopted, the

Bill is transmitted to the other House for its consideration.

Once Parliament has approved a Bill it is sent to the President for his assent.
Once the President has assented thereto, this is announced in the ATC, and
the Act is gazetted by the Department concerned or by the Presidency, in

both the languages of the official text and the official translation.

Both versions come back from the Presidency to the Bill’s Office, which

arranges for same to be sent to the Constitutional Court for safekeeping.

i\
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In confirmation of paragraphs 40 to 52 above, I refer to the confirmatory

affidavit of NEIL BELL, the Chief Editor in the Bill’s office.

I now turn to deal with the contents of the founding affidavit.

AD PARAGRAPH 1 THEREOF:

Save that I do not admit that all Applicant’s allegations are true and correct,

the contents of this paragraph are admitted.

AD PARAGRAPHS 2. 3.4 AND 5 THEREOF:

The contents of these paragraphs are admitted.

AD PARAGRAPH 6 THEREOF:

57.1 To the extent that Applicant’s arguments and conclusions of law are
contrary to what I have set out above, and to Parliament’s

contentions, they are denied.

57.2  With particular reference to paragraph 6.5.1 of the founding

affidavit, I aver the following;:
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57.2.1 There have indeed been instances since 1994 when legislation
has been amended in a language other than the official text of

the original legislation.

57.2.2 Although Applicant does not say this expressly, these have all
been instances where pre-constitutional legislation enacted in
Afrikaans has been amended in circumstances where the
official text of the amendment has been in English. The
amendments to the Sectional Titles Act, referred to by

Applicant, are examples.

57.2.3 What must be pointed out however is that, firstly, and for the
reasons already referred to above, English has been utilised
for reasons of practicality, in order to enable Parliament’s
members to undertake their work, given the reality of
language usage among its members, as opposed to what was
the case pre-1994. Secondly, in each of these cases, and in
terms of Joint Rule 222(2), the official translation, or at least
one of the official translations, of the amending Bill has been
in the official text of the legislation being amended, viz

Afrikaans.
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57.2.4 There has, accordingly, not been either the resultant
absurdities or the language discrimination complained of by

Applicant.

57.2.5 Further argument in this regard will be addressed to the Court

at the hearing of this matter.

AD PARAGRAPH 7 THEREOF:

I admit that Applicant seeks the same, or substantially the same, relief in this
matter as he sought in the North Gauteng High Court, and that such relief,
insofar as it was sought against Parliament, was refused. This aspect of the

matter will be further dealt with in argument at the hearing hereof.

AD PARAGRAPH 8 THEREOF:

I admit the correspondence between Applicant and Parliament, referred to in

this paragraph. Save as aforesaid, the contents of this paragraph are noted.
AD PARAGRAPH 9.1 THEREQF:

I have no personal knowledge of the contents of this paragraph, but do not

dispute same.

iy
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AD PARAGRAPH 9.2 THEREOF:

The contents of this paragraph are noted. Insofar as they constitute

argument, they will be addressed in argument at the hearing of this matter.

AD PARAGRAPH 9.3 THEREOF:

The contents of this paragraph are admitted. Insofar as they constitute

argument, they will be addressed in argument at the hearing of this matter.

AD PARAGRAPH 10 THEREOF:

The contents of this paragraph are admitted. Save to deny that the judgment
of the Honourable Mr Justice Du Plessis was obiter in the respects alleged,

the contents of this paragraph are noted.
AD PARAGRAPH 11 THEREOQOF:

Insofar as the allegations in these paragraphs do not directly pertain to

Parliament and are not relevant to the relief sought, I merely note them.

W £
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65. AD PARAGRAPH 12 THEREOF:

66.

The contents of this paragraph are denied insofar as they are contrary to what

I have already set out in this affidavit, and will further be dealt with in

argument at the hearing of this matter.

AD PARAGRAPH 13 THEREOF:

66.1

66.2

Insofar as the contentions in this paragraph constitute argument and
conclusions of law, they are denied insofar as they are contrary to
what I have set out in this affidavit, and will be further dealt with in

argument at the hearing of this matter.

With specific reference to the invitation in paragraph 13.3 of the
founding affidavit, I point out that what is required by section 6(4) of

the Constitution is parity of esteem and equitable treatment, not

equal treatment. For the reasons set out in this affidavit, it is
practically impossible for all official languages to be treated equally
as part of the legislative process. This does not, with respect,
amount to not affording these other language parity of esteem, and
equitable treatment. Furthermore, Parliament is not opposed in

principle to all legislation being translated into all the official

W
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languages, but does not accept that this is a responsibility that the
Constitution imposes on it. Further legal argument with regard to
these contentions and the other matters raised in the application will

be addressed to the Court at the hearing of this matter.

AD PARAGRAPH 14 THEREOF:

The contents of this paragraph are denied insofar as they are contrary to what
I have set out above and will be further dealt with in argument at the hearing

of this matter.

AD PARAGRAPH 15 THEREOF:

The contents of this paragraph are denied insofar as they are contrary to what
I have set out above, and will be further dealt with in argument at the hearing

of this matter.
AD PARAGRAPH 16 THEREOF:

69.1  Parliament has no insight into, or control over, how Ministers
choose the language of the official translation of the Bills which they
submit to Parliament. As I have said, the official text of Bills is

invariably in English.

W
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Insofar as Applicant speculates as to a supposed ‘rational’ basis for
choosing the languages in which legislation is to be published, based
on the supposed greater use of such legislation by certain
communities, or the greater applicability of certain legislation to
certain communities, such speculation is, with respect, unscientific,

almost certainly discriminatory, and unconstitutional.

I am advised, and respectfully aver, that the practice of using English
as the language in which Parliament works is not only practical, but
is the only feasible method whereby Parliament can carry out its
constitutional function, given the multi-lingual society in which it
operates, and the changes in its make-up since 1994. That practice,
together with the requirement that all legislation sent to the President
for assent be in at least two official languages, which in practice
means at least one of the official languages other than English will
be used in each case, is both practicable and fair, and is compliant

with Parliament’s obligations in terms of the Constitution.

I attach hereto marked “MVS3” a schedule setting out the 16 Bills
assented to by the President or to be sent to the President for assent
during the Fifth Session of the Fourth Parliament, as at 21 June 2013.

The Schedule indicates, in each case, the language of the official
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translation, utilised in each instance. As appears from the schedule,
in six instances Afrikaans was the language of the official
translation. I further attach hereto marked “MVS4” a schedule
setting out the languages of the official translations for each year

since 2009.

69.5  Save as aforesaid, the contents of this paragraph are denied insofar as
they are contrary to what I have said above, and will be further dealt

with in argument at the hearing of this matter.

AD PARAGRAPH 17 THEREOF:

I point out that the making of subordinate legislation is an executive
function, and not a function of Parliament. Insofar as same constitutes legal
argument, the contents of this paragraph are denied where they are contrary
to what I have set out above, and will be further dealt with in argument at the

hearing of this matter.

AD PARAGRAPH 18 THEREOF:

The contents of this paragraph are denied insofar as they constitute argument,

and will be further dealt with at the hearing of this matter.
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72. AD PARAGRAPH 19 THEREOF:

The contents of this paragraph are noted.

73. AD PARAGRAPH 20 THEREOF:

The contents of this paragraph are noted.

74. AD PARAGRAPH 21 THEREOF:

The contents of this paragraph are admitted.

75. AD PARAGRAPH 22 THEREOF:

The contents of this paragraph are denied and I respectfully ask that the

application be dismissed.

I certify that the Deponent acknowledged to me that:

1. he knows and understands the contents of this Declaration;
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2. has no objection to taking the prescribed oath and considers the prescribed

oath to be binding on his conscience.

The Deponent thereafter uttered the words: “I swear that the contents of this
Declaration are true, so help me God“. The Deponent signed this Declaration in

my presence at on this the day of 2013.

SOUTH AFRICAN PQLICE SERVICE

UNIT COMMANDER PARLIAMENT
PROTECTION AND \“s‘—.‘t’:u\ﬂgzv SERVICES ; - S 7.
WS MOTARE
COMMISSIONER OF OATHS
2013 -08- 07 ex officio
PRIVATE BAG X1. STALPLEIN 8015
CAPE TOWN

SOQUTH AFRICAN POLICE SERVICE




MVS3

Bills passed in 2013

Fifth Session, Fourth Parliament
(21 June 2013)

Act Name of Bill

1.

10.

11.

12.

Further Education and Training Colleges Amendment Bill
(B 248 - 2012 (s76)] (Sepedi) (assented to 18 March 2013; 66 36271)

Division of Revenue Bill [B 2 - 2013 (s76)] (Sesotho) (assented to 7 June 2013; 66
36555)

Transport Laws and Related Matters Amendment Bill [B 30D - 2012 (s75)]
(Afrikaans) (sent for assent)

Protection of State Information Bill [B 6D - 2010 (s75)] (isiXhosa) (sent for
assent)

South African Maritime and Aeronautical Search and Rescue Amendment Bill [B 28
- 2012 (s75)] (Afrikaans) (sent for assent)

Co-operatives Amendment Bill [B 17B - 2012 (s75)] (Xitsonga) (to be sent for
assent)

Prevention and Combating of Trafficking in Persons Bill [B 7B - 2010 (s75)]
(Siswati) (to be sent for assent)

Criminal Procedure Amendment Bill [B 26B - 2012 (s75)] (Afrikaans) (to be sent
for assent)

Appropriation Bill [B 1 ~ 2013 (s77)] (Sepedi) (sent for assent)
Superior Courts Bill [B 7B - 2011 (s75)] (Afrikaans) (to be sent for assent)

Prevention and Combating of Torture of Persons Bill [B 21B ~ 2012 (s75) (Reprint)]
(Sepedi) (to be sent for assent)

National Health Amendment Bill [B 24F - 2011 (s76)] (Setswana) (to be sent for

i Y



13.

14,

15.

16.

General Intelligence Laws Amendment Bill [B 258B - 2011 (s75)] (Afrikaans) (to be
sent for assent)

Dangerous Weapons Bill [B 37 - 2012 (s75)] (isiZulu) (to be sent for assent)

National Environmental Laws First Amendment Bill [B 13D - 2012 (s76)] (Setswana)
(to be sent for assent)

Spatial Planning and Land Use Management Bill [B 14B - 2012 (s76)] (Afrikaans) (to
be sent for assent)
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