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IN THE HIGH COURT OF SOUTH AFRICA
(NORTH GAUTENG, PRETORIA)
Case Number: 49807/09
Date heard: 08/03/10
Date of judgment: 16/03/10

In the matter between:

Cornelius Johannes Alexander Lourens APPLICANT
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The President of the Republic DATE SIGNATURE

of South Africa FIRST RESPONDENT

The Parliament of South Africa SECOND RESPONDENT

The Minister of Arts, Culture,
Science and Technology THIRD RESPONDENT

The Minister of Justice &

Constitutional Development FOURTH RESPONDENT

Pan South African Language Board FIFTH RESPONDENT
JUDGMENT

DU PLESSIS J:

Section 6 of the Constitution of the Republic of South Africa, 1996 deals with

languages. The section is contained in Chapter 1 of the Constitution and as ...
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such it forms one of the founding provisions of the Constitution. Stripped of the long
supporting arguments contained in the documents, the material question before this court
is whether the national government complies with its obligations in terms of section 6 of
the Constitution, and specifically whether it has complied with section 6(4). If it is found
that the national government is not complying with its obligations in terms of section 6, the
question of appropriate relief will arise. A second question is whether the second
respondent, the Parliament, should be ordered to comply with certain language

requirements.

Language and its use is naturally a sensitive matter. That is why it was necessary
to reflect upon the language in which this judgment should be given. The applicant's
documents were compiled in Afrikaans and it appears from them that he is of the opinion
that his language rights and those of other Afrikaans speakers are being disregarded.
Although the other respondents submitted a short supporting statement, the Director-
General of the National Department of Arts and Culture, Science and Technology made an
answering affidavit on behalf of all the respondents. In his affidavit he states explicitly that
the applicant's notice of motion and his founding affidavit were translated into English by a
sworn translator and that his answering statement responds to the translated version. |

deduce from this that the deponent does not have a full command of Afrikaans.

My self-imposed rule is that, if 1 have a full command of the language, | write
judgments in the language of the party which loses. If | know, however, that any party does
not have a full command of the language concerned, | write the judgment in a language

which | know all the parties ...
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understand: the main purpose of a judgment is after all to communicate the reasons for the
court's order to all the parties. | know that the applicant understands English while the
deponent on behalf of the respondents does not have a full command of Afrikaans.
According to my own rules, at first glance this judgment should therefore be in English.
Nevertheless | decided to write it in Afrikaans. A judgment in English would have been
insensitive toward the applicant in view of the rights he is trying to protect. Some may even
judge that it anticipates and by implication rejects certain arguments which he raises. The
respondents are organs of state and representatives of the national government.
According to section 6(1) of the Constitution the Republic has 11 official languages. Unless
those 11 languages are downplayed as a fiction, this means that state organs in the
sphere of national government can be addressed, where it is reasonable, in any of the 11
official languages.! This also means that the national government, as such, does
understand, within reasonable limits, the 11 official languages. Afrikaans is one of the
official languages. My decision to write the judgment in Afrikaans is also motivated by my
knowledge from the evidence before the court that the respondents, in so far as they do

not in fact understand Afrikaans, have ample translation services at their disposal.

The applicant acts in his capacity as Afrikaans-speaking citizen of the country and
he has added different representatives of the national government as respondents. The
fifth respondent is the Pan South African Language Board (Pansalb) a legal entity which

was instituted by section 2 of the ...

1 Compare section 30 of the Constitution and Ex Parte Chairperson of the Constitutional
Assembly: In re Certification of the Constitution of the Republic of South Africa, 1996 (4) SA
774 (KH) at paragraph 213.
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Pan South African Language Board Act, 59 of 1995 ("the Pansalb Act"). | shall refer in

due course in more detail to the addition of the respective respondents. For the moment it
is sufficient to say that | shall refer to the First Respondent as "the President", to the
second respondent as "Parliament”, to the third respondent as the "Minister of Arts and
Culture", to the fourth respondent as the "Minister of Justice" and to the fifth respondent as

PANSALB. No relief is being requested against PANSALB.

The applicant alleges that the respondents, with the exception of PANSALB, are
not complying with their constitutional language obligations. Consequently the applicant
requests, in prayers 1 and 2 respectively of his notice of motion, three forms of relief. It is

convenient to treat each of the prayers consecutively.

In prayer 1 the applicant requests an order which will order the President, the
Minister of Arts and Culture and the Minister of Justice to "finalise and to promulgate a
national language act as required by the Constitution ...". There is an alternative prayer
which | shall deal with later. First | shall focus on the question of whether the respondents

concerned may be ordered to adopt a national language act.

The applicant bases the relief he requests on section 6(4) of the Constitution. |
have mentioned that there are 11 official languages according to section 6(1) of the
Constitution. The languages are mentioned in the section. According to section 6(3)(a) of
the Constitution the national — and provincial — governments may "use any particular

official languages for the purposes of government, taking into account usage, ...
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practicality, expense, regional circumstances and the balance of the needs and
preferences of the population as a whole or in the province concerned; but the national
government and each provincial government must use at least two official languages.”
Section 6(4), on which the applicant relies for the relief, reads:
"The national government and provincial governments, by legislative and other
measures, must regulate and monitor their use of official languages. Without
detracting from the provisions of subsection (2), all official languages must

enjoy parity of esteem and must be treated equitably."

The obligation which section 6(4) imposes on the national government is "[t0]
regulate and [to] monitor [its] use of official languages." Although legislative measures
are therefore one of the methods which the government must use to regulate and
monitor its use of official languages, the adoption of a national language act is not a
constitutional obligation. Therefore the court is not in a position to order the national
government, represented by the respondents concerned, to adopt a national language

act.

In the alternative to prayer 1, the applicant requests an order obliging the
respondents concerned to “finalise and to promulgate national legislation in which their
use of official languages will be regulated and how it will be monitored". It is necessary

firstly to consider the evidence which is fundamental to this prayer.
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The relevant evidence can be briefly summarised as follows. In 1996 a report of
the Department of Arts and Culture, Science and Technology, titled "Towards a
National Language Plan for South Africa" was published. After that, in 2003, the
Department of Arts and Culture built further on the report and published a "National
Language Policy Framework" which, among other things, envisaged the prospect of a
National Language Act. It is not necessary or desirable for the present purpose to
comment on the report, but aspects of the use of official languages by the national
government are addressed in it. The same applies to the proposed National Language
Act. At that time, the planning of the Department of Arts and Culture was that the
policy framework as well as the Act would be submitted to the cabinet for approval in
the same year. The planning was furthermore that the proposed National Language
Act would be piloted through Parliament in that year too. The precise course is not
clear from the evidence, but it appears that the process became bogged down
somewhere. On 25 July 2007 the matter came before the cabinet. The cabinet then
decided that the Minister of Arts and Culture in consultation with the Minister of Justice
and Constitutional Development should investigate other, non-legislative ways and
that the proposed National Language Act should not be piloted through Parliament. In
summary, the position is that the national government initially worked with reasonable
diligence to comply with its obligations in terms of section 6(4) of the Constitution.
Since 2007 the process has not been taken much further. At present the national
government has no co-ordinated language policy which regulates and monitors its use

of the official languages.
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In the answering statement, the respondents argue that the national
government has nevertheless complied with its constitutional obligation in terms of
section 6(4). In this regard the Director-General of Arts and Culture refers to the

following:

e That the "National Language Policy Framework" has been completed. It does
not appear from the evidence, however, that the framework was implemented.

On the contrary, the evidence shows that it was not implemented.

® The department has established a Language Practitioners Board and finalised
a bill about it. The purpose thereof is to give language practitioners professional
status. It is clear that it has nothing to do with the national government's

obligation to regulate and monitor its own use of official languages.

® The answering statement merely makes the claim that the Department of Arts
and Culture provides translation services in official and foreign languages. The
provision of translation services will probably be an aid whereby the national
government will comply with its obligations in terms of section 6(3)(a) of the
Constitution. It may also eventually be a part of the measures whereby the
national government regulates its use of official languages. It is not, however,
compliance with the government's obligation in terms of section 6(4) of the

Constitution.

e The Department "has produced and coordinated terminologies (in) various
technical domains". What precisely this statement comprises is not clear, but it
is obviously not a manner in which the government's constitutional obligation in

terms of section 6(4) has been complied with.
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e The Department has developed and promoted human language technology to
improve communication through technology. Similarly it does not regulate and

monitor the national government's use of official languages.

e The Department "has completed capacity building ... for language facilitation in
government departments”. Once again it is not clear what all this comprises,
but it is definitely not compliance with the obligation in terms of section 6(4) of
the Constitution. It will probably also form a part of the implementation of the

legislative and other measures which section 6(4) requires.

e The Department "has completed one capacity building programme for language
practices focussing strategically on skills development in language practice". It
speaks for itself that this is not compliance with the obligation contained in

section 6(4) of the Constitution.

Except for the above-mentioned steps, the respondents rely also on the fact that
the Pansalb Act has been adopted. This is, however, compliance with the
obligation which section 6(5)? of the Constitution imposed on the national
government and not with the obligation contained in section 6(4). The respondents
also refer to section 6(2) of the South African Schools Act, 84 of 1996 which
provides that the governing bodies of schools may determine the relevant school's
language policy. It does not regulate the national government's use of official
languages. The same applies to section 6(1) of the Magistrates' Courts Act, 32 of
1944 which permits the use of English and Afrikaans in courts. The latter provision

could have formed part of the national government's obligation to regulate the use

2 Section 6(5) envisages "a Pan South African Language Board established by national legislation".
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of official languages, but in itself it is merely a drop in that proverbial bucket.

In summary there are measures which regulate aspects of the use of official
languages, but there is no complete set of "legislative and other measures" which
regulate the national government's use of official languages. There is no evidence
of such measures which monitor the national government's use of official

languages.

The constitutional obligation on the national government is to regulate and
monitor its use of official languages. This the government must do through
legislative and other measures. | have already pointed out above that the
measures to which the respondents refer in the answering statement do not
establish compliance with that obligation. In short, the national government did
begin to comply with its obligation in terms of section 6(4) of the Constitution, but
the process came to a halt. The process must be resumed but, until the national
government has complied with its obligation, it is not for this court to prescribe how
it should be done. In the context of the separation of judicial, executive and
legislative powers, the national government's constitutional obligation must first be
complied with. After that, if it is argued that such compliance or attempted
compliance is not in accordance with the Constitution, the court may test against
the Constitution that which has been done in compliance. In the alternative to
prayer 1 the applicant requests that the respondents should be ordered to finalise
and promulgate national legislation in which they regulate and monitor their said

use. | have already ...
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pointed out that the Constitution does not exactly require an Act, although a combination of
legislative and other measures is required. The alternative to prayer 1 cannot therefore be
granted in the form in which it has been requested. It is trite law that where, as in this case,
failure to comply with the Constitution has been established, the court has to formulate
appropriate relief. | agree with Mr Vally on behalf of the respondents that an explanatory
order coupled with an imperative order would be the indicated relief. It should be explained
that the relevant constitutional obligation was not complied with and the national
government should be ordered to comply with the obligation within a set time. | also agree

with Mr Vally that two years will be a suitable time.

The advocates were unanimous that the obligation to comply with the relevant
constitutional obligation rests on the executive authority on behalf of the national
government. The respondents themselves point out that the obligation to comply with
section 6(4) of the Constitution falls within the executive obligations of the Minister of Arts
and Culture. It is an obligation which the President as head of the executive authority
imposed on the Minister when he appointed her in her position.® In terms of section 92 of
the Constitution, she is "responsible for the powers and functions ... assigned to [her]
by the President”. In Von Abo v President of the Republic of South Africa 2009 (5)
SA 345 (KH) at paragraphs 40 to 42 the Constitutional Court pointed out that it is
normally indicated, in cases which concern constitutional breach on the part of the

executive authority, to address the minister concerned and to formulate the ...

8 Compare sections 83(a), 85(2) and 91(2) of the Constitution.
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order accordingly. Consequently in my opinion Mr Vally has argued correctly that orders

against the President and the Minister of Justice are not indicated.

In prayer 2 the applicant requests an order which obliges the President or the
above-mentioned Ministers "to order a language audit of the National Government
Departments". Mr Pelser for the applicant could not show any constitutional provision or
any other rule of law which imposes such an obligation on the respondents. Consequently
such an order cannot be made. It may appear in the long term that such an order is
necessary to ensure that the national government's constitutional obligations are being

complied with, but this is not relevant now.

In prayer 3 the applicant requests an order which would order Parliament to "have
all legislation published in all official languages". The order is requested retroactively to

1996.

In terms of section 6(3)(a) of the Constitution, the national government may "use
any particular official languages for the purposes of government". Factors which the
government should take into account in its decision about which languages to use, are
given and then the subsection provides "the national government ... must use at least two
official languages". The applicant contends that Parliament is not part of the national
government, and therefore it is not entitled to use only two official languages. According to
section 43(a) of the Constitution " the legislative authority ... of the national sphere of
government is vested in Parliament”. This indicates to me that Parliament is the legislative
arm of the national government, but it is not necessary to decide now whether it means

that Parliament is part of the ...
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national government. It could be argued that, irrespective of the provisions of section
6(3)(a) of the Constitution, statutes should be available in all eleven of the official

languages.* For reasons which follow, | also do not need to decide about this now.

The evidence before the court shows that the Parliamentary rules require that Bills
should be prepared in two official languages. One of the Bills must be in English. If
Parliament approves the Bill, it is submitted to the President to be assented to and
signed.® The legislative process is then concluded in terms of section 81° of the
Constitution, which provides: "A Bill assented to and signed by the President becomes
an Act of Parliament, must be published promptly, and takes effect when published or
on a date determined in terms of the Act." From both section 81 and 82 it is clear that
only one bill, and not multiple translations thereof, is submitted to the President.
Section 82 provides: "The signed copy of an Act of Parliament is conclusive evidence
of the provisions of that Act and, after publication, must be entrusted to the

Constitutional Court for safekeeping.”

The applicant does not argue that Bills should be translated into all eleven
languages. What he requests in prayer 3 is that Parliament should be ordered to have

the signed copy of every Act translated into all official languages. | accept ...

4 Compare the discussion of Prof. Currie in Constitutional Law of South Africa by Chaskalson
and others (2" edition) Volume 4, pp 65-10 to 65-11.

5 Sec. 79 of the Constitution.

6 Ex Parte Minister of Safety and Security: In re S v Walters 2002 (4) SA 613 (KH) at
paragraph 70
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in favour of the applicant that statutes should be translated into all the official languages.
The question is, however, whether the applicant is correct that Parliament has the duty to

do this.

| have pointed out that the legislative process is concluded with one copy of the
Act. It is that copy which, if the applicant is correct, should be translated into the other 10
official languages. Mr Pelser could not indicate to me a constitutional provision or another
rule of law which imposes the translation obligation on Parliament. In fact, in view thereof
that the legislative process is concluded when the President assents to and signs the Bill
which is submitted, this indicates that Parliament's work has then been finalised and that

the obligation to translate the signed Act rests rather on the Executive Authority.

I must point out in conclusion that the applicant raises the objection in the
documents that English, as the applicant puts it, has been elevated to a "super official
language". The relief which the applicant requests makes it unnecessary to air an opinion
about this. It is something which another court might have to decide on another occasion,

in the light of the relevant provisions of the Constitution and expert testimony.

As regards costs, it follows from what | have said that only an explanatory and
imperative order in terms of prayer 1 should be granted and only against the third
respondent. It follows that the application against the other respondents was unsuccessful.

All the respondents were, however, represented by the same attorney and ...
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the same advocate. The addition of the first, second and fourth respondents has no cost
implication. The fifth respondent was in any event added only because of its possible
interest and its addition has no cost implication either. The applicant is successful against
the third respondent, even if it is not complete. It is established that the application was
necessitated by the third respondent's failure to comply with the constitutional obligation
contained in section 6(4). This has the result that now, 14 years after the adoption of the
Constitution, it still cannot be determined whether the national government is complying
with its obligation in terms of section 6(3)(a). | do not think it is necessary for me to say
more than that it is unacceptable and that it has justified the application. "All constitutional
obligations must be performed diligently and without delay.” (Section 237 of the
Constitution.) The applicant was represented by two advocates and in my judgment
the importance of the matter has justified this. In my opinion, therefore, the applicant is

entitled to his costs.

The following order is made:

1. It is stated that the national government is failing to regulate and to
monitor through legislative and other measures the national
government's use of official languages in terms of section 6(4) of the
Constitution of the Republic of South Africa, 1996.

2. The national Minister of Arts and Culture, Science and Technology in
her capacity as the responsible member of the executive authority is
ordered to comply with the said obligation within two years from the

date of this order or to ensure that it is complied with.
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3. The third respondent is ordered to pay the applicant's costs,

including the cost of two advocates.

[At right is the signature of B.R. du Plessis]

B.R. du Plessis

Judge of the High Court
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