1.
Supt. Masedi (the Chairman), erred in land and in fact in convicting Ins.

Mmatli of misconduct and in making the following findings:

111 By finding that the first_witness, Insp. Godfrey Phutiagae
testified about an incident on 8 November 2008, whilst the

present incident took place on 20 November 2008.

1.1.2 By allowing the Employer representative to cross-examine
his own witness whilst the witness was never declared a
hostile witness by the Chairman (no such ruling was ever

made).

1.2 By finding that Captain Madike could not tell much about the

shooting whilst:

1.2.1 He was on standby duty;
1.2.2 He was present on the scene shortly after the incident;
12.3 He made all enquiries from relevant people present and the

people allegedly involved.



1.2.4

1.2.5

1.3

1.3.1

1.3.2

All facts presented to him totally correspond with the Police
affidavit(s) filed and evidence tendered to the Disciplinary

Committee.

His evidence (as an officer) was that he found no improper
conduct and would have reported such if he found/

discovered any and did not report any.

By merely finding that the evidence of Insp. Malebatsi
corroborated with Insp. Phutiagae without referring to all the
relevant facts he corroborated and which was common cause

during the hearing, namely:

There was a murder and house robbery committed:

The first suspect pointed out the deceased and had
information given that deceased was dangerous and
indicated he intended committing further murders and

robberies before returning to Mozambique.



2.1.6

2.1.7

2138

2.1.9

2110

2.1.11

2.1.12

2.1.13

He heard the screaming, went outside and saw Insp. Mmatli

(employee) running;

He heard 3 gunshots;

It was raining and was very slippery;

He found deceased about 200 m further;

At the time of the incident it was dawn, early hours of

morning and not very clear;
They all knew the suspect (deceased) was dangerous;

That the Employer representative was wrong in putting it as
a fact to the witness that the suspect was not handcuffed

whilst all the evidence was to the contrary;

That the further statement by the Employer representative
that his own witness wrote his statement in trying to cover-

up was totally without substance and was not justified,



2.1.14

2.1.15

whilst this withess actually totally corroborated the version

of the employee;

That this witness and others (including employee) received
a commendation from not only the Provincial Commissioner
but also the National Commissioner after recommendation
by Director Mohajane, being the Station Commissioner, all
being very Senior Officers in the South African Police

Service.

This witness’s undisputed evidence was that he did not see
and/or report any wrongdoing/misconduct by employee

(Insp. Mmatli).

2.2 That Capt. Madike testified to the following:

221

2.2.2

He is the Head of Crime Prevention at Acasia with 22 years

of experience;

He was informed by Insp. Malebatsi that deceased pushed

him and he fell over the fence.



2.2.3

224

2.2.5

2286

227

228

229

He found fresh spent cartridges.

Only 3 shots had been fired.

An inquest docket was opened. (Not murder or any iro

alleged crime of misconduct committed.)

His duty at the scene was also to report any crime

committed by the SAPS. None was reported.

He could not assist whether members of the public could

have disturbed the scene.

According to his observation the suspect was opening a gap

between himself and Insp. Mmatli (thus fleeing and getting

away).

According to him the shooting was somehow reasonable.



2.2.10

2.3

2.3.1

2.3.2

With reference fo a question by the Employer representative
whether the deceased was posing a danger, his own
evidence was that, given the type of evidence, he is a
dangerous suspect and would not be easily rearrested and
that according fo his information the suspect could be a
danger to the community and that he could pose a threat at

that time.

- Even with reference to a question by the Chairman, his

evidence was that employee was justified in shooting
because he (deceased) could have harmed the community

in future.

That Insp. Malebatsi testified to the following:

He was part of the Policemen tracing suspects in respect of

a murder and armed robbery/house robbery.

After the arrest of Thomas Chauke, he co-operated and
eventually took them to the place of residence of Derrick

(deceased).



233

234

2.3.5

2.3.6

2.3.7

238

(Thus, he wanted to do exactly what employee in fact did.)

After arrest, deceased was prepared to go and show the
firearms (video remote controls were found at the home,

suspected to be stolen).

It was muddy but visible. The deceased was running much
faster. He screamed, cocked his firearm and wanted to

shoot but unluckily there was no magazine in the firearm.

Insp. Mmatli (employee) overtook them and shouted for the
deceased to stop. After maybe 200m and the warning shots

the person fell.

He untied the cable tie (on deceased) and, they were having

cable ties and bullet-proof jackets.

The deceased’s way of running was described as, “he was

like lightning” and he outruns Insp. Mmatli (the employee).

There were several people all over the place.



2.3.9

2.3.10

2.3.11

2.312

To the question from the Employer representative whether
he (deceased) was posing a threat, the reply was that if he
had outrun them, he would be a danger to the community at
large and that he would definitely be a threat to the

community.

He confirmed that employee (Insp. Mmatli) shouted to the

deceased that he should stop or he will shoot, in Setswana

language, which deceased fully understood.

He confirmed that they were wearing bullet-proof jackets

and they were later removed (because they are heavy).

He confirmed that, if he had a magazine in his firearm, he
would himself have fired shots, thus, similar. conduct

executed by employee, not being contrary to his training.

3.

The Chairman, Supt Masedi, erred in law in merely, in his judgment,

referring to the legal position relating to private defence and necessity,
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without dealing with the specific defence raised in the present matter,

namely section 49 of Act 51 of 1977.

4.
The Chairman failed in merely finding that the employee’s life was not
been threatened and there was not a life-threatening situation (which is
absent in this case) whilst the other provisions of section 49 of Act 51 of
1977 was not considered at all, alternatively, not properly considered

~ and take into account (as no reference was made thereto).

5.
5.1 The Chairman erred in finding that section 49 was repealed
because the Constitutional Court found it to be unlawful and
deemed it not justifiable to shoot and kiling a person, as

unconstitutional, whilst in fact and in law the finding was that:

“You may not shoot a fleeing suspect merely because he
wilf otherwise get away. You may not shoot at your suspect
unless-

(a)  you believe; and
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(b)  have reasonable grounds for believing that your
suspect either
(i) poses an immediate threat of serious
bodily harm to you or members of the
public, or

(i)  has _committed a crime involving the

infliction or threatened infliction of serious

bodily harm.”

(Our underlining)
See: Ex Parte Minister of Safety and Security Inre S v

Walters 2002 (2) SACR 105 (CC) at 133 (par [52]).

2.2 The Chairman erred in law in finding that he regards the present
matter as similar as in the matter of Walters whilst the finding
there was that there are circumstances under which you may
shoot and that legal position was erroneously not applied to the

present matter at all.

6.
The Chairman erred in finding and referring merely to the matter of

Govender, whilst in that matter the facts are totally distinguishable, the
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person was an unarmed youth of 17 years, fleeing after having being
found driving a stolen vehicle (thus, a financial and not a crime involving
violence) whilst in the present matter, it was common cause that the

deceased was:

6.1 not only a suspect (for a financial offence) but was arrested for
murder and robbery with aggravating circumstances (thus serious

crimes involving life threatening and grievous bodily harm);

6.2 had clearly expressed the intention of further murders and
robberies (thus future death or grievous bodily harm) in order to

obtain money;

6.3 that, after he had obtained sufficient funds, he intends to return to
Mozambigue, bringing about that he would not be arrested, would
not be brought before Court, would not be tried and would not be

sentenced by a Court of Law.
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7.
The Chairman erred in law in not finding that section 49(2) of Act 51 of
1977 specifically makes provision for justifiable use of a deadly force

under the following circumstances.

“49(2)(a)  That the force is immediately necessary for the
purposes of protecting the arrestor, any person lawfully assisting

the arrestor or any other person from imminent or future death or

- grievous bodily harm.

(b)  That there is a substantial risk that the suspect will cause

imminent or future death or grievous bodily harm if the arrest is

delayed.”

(our underlining)

And was therefore not merely required to determine whether there was
imminent danger but was also justified in shooting in relation to “future
death or grievous bodily harm and future death or grievous bodily harm if

arrest is delayed”.
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8.

The Chairman erred in fact and in law in not finding that, under the

present circumstances, the employee acted reasonably and there was

no reason for finding misconduct by way of alleged improper, disgraceful

and/or unacceptable manner of acting, i.e., whilst

8.1

8.2

8.3

8.4

The employee had done all in his power to endeavour to arrest
complainant.

The intended arrest was not for a trivial offence.

The deceased was in lawful custody for serious crimes and was

unlawfully escaping from such.

His improper and violent intentions were known to the Policemen
‘the legislature did not intend that the defence should be so
difficult to prove that the officer would be afraid to use his fire-arm
in a proper case. At the same time the legislature obviously did
not intend that firearms should be used save in those exceptional
cases in which it was necessary to use the.”

See: R v Koning 1953 (3) SA 220 (TPD) at 226 F.



8.5

8.6

8.7

8.8

-15.

Nothing was shown as to what employee could and should have
done to prevent the suspect from fleeing and before resorting to
the use of a firearm. In fact nothing iro this was put to employee

in cross-examination because there was no misconduct.

The firearm was not used at once but only after warnings and two

(2) warning shots being fired.

Warnings were shot at the suspec{.
See: R v Labuschagne 1960 (1) SA 632 AD at 635 A.
R v Steenkamp 1960 (3) SA 680 NPD at 682 H.
S v Scholtz 1974 (1) SA 120 (W) at 123 C
Dikane v Minister van Wet en Orde 1992 (2) SASV
211 (W) at 215 ¢

R v Deneysschen 1955 (2) SA 81 (T) at 83 H.

The full particulars of the suspect and where to apprehend him
again, was unknown to the Policé.
See: R v Labuschagne 1960(1) SA 632 AD

S v Scholtz 1974 (1) SA 120 (W) at 123 C
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‘n Besluit was spoedeisend anders was die appellant buite
die lig van die mofor en wegq in die donker kamp.”

See: MACU v Du Toit 1983 (4) SA 629 AD at 635

8.9 Warning shots were fired in accordance with:
See: R v Hartzer 1933 AD 306

R v Koning 1953 (2) SA 220 TPD at 227 A

R v Labuschagne 1960 (1) SA 623 AD

R v Steenkamp 1960 (3) SA 680 NPD at 685 D

S v Scholtz 1974 (1) SA 120 (W) at 123 B

Wiesner v Molomo 1983 (3) SA 151 AD

Matlou v Makhubedi 1978 (1) SA 946 (A) at 958 A
Dikane v Minister van Wet en Orde 1992 (2) SASV
211 atw

R v Deneysschen 1955 (2) SA 81 (T) at 83 H

8.10 The present position is similar to:

‘Dit is welbekend dat gevangenis, wanneer hulle poog om

fe ontsnap, dikwels julself aan die gevare van moontlike
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beserings en selfs lewensverlies, blootstel net om vryheid fe

bekom.”
See: Minister van Polisie v Van Aswegen 1974 (2) SA
108 (A)

8.11 Employee’s conduct was justified, as per:

‘... would be justified in deliberately wounding that other if

there were no other means of 'brévéhting his egcépe and,
accordingly that he would be entitled to fire a shot with the

view fo frightening a person ...”

See. R v Steenkamp 1960 (3) SA 680 NPD at 685D

8.12 The employee (Insp. Mmatli) was wearing his shoes, the scene
was slippery, and he had a bulletproof jacket on (being heavy)
whilst the deceased was younger (probably fitter), barefoot and

knew the area better and could thus flee.

8.13 Employee was not shown what else he could have done.
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‘Hy het op daardie stadium gedoen wat menslik moontlik

B

is.

See: 8 v Scholtz 1974 (1) SA 120 (W) at 125 A

8.14 The suspect was heading for the bushes. “Hy voeg by dat,

. volgens sy ondervinding, mens nie ‘n voortviugtige kan vang as hy

eers tussen die huise kom nie.”

See: Dikane v Minister van Wet en Orde 1992 (2) SASV

211 (W) at 215 a

The Chairman erred in law and in fact in not properly taking into
consideration that it was not only the employee’s (Insp. Mmatli)
discretion that was under sbrutiny but afso the Station Commissioner
thereafter making a commendation as to his conduct, the Provincial

Commissioner supporting the com'mendation and the National
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Commissioner commending employee and the other Policemen for their
conduct and surely their exercise of their discretion, which on a proper
construction of the fact would not have happened if they agreed that this

conduct amounted to misconduct.

10.

The Chairman erred in fact and in law in not finding that employee’s

version was truthful, net contradicted and was in terms of the law, totally

justified.

RE: SANCTION:

11.

The Chairman, in imposing the sanction, did not properly taken into
consideration the personal circumstances of the employee, and over
emphasised the alleged seriousness of the misconduct and should have

merely given employee a verbal warning.

[Masedi (notice (19-11-09)]



