IN THE NORTH GAUTENG HIGH COURT, PRETORIA

(REPUBLIC OF SOUTH AFRICA)

Case No: 49807109

In the matter between:

MINISTER OF ARTS AND CULTURE Applicant
and

CORNELIUS JOHANNES ALEXANDER LOURENS Respondent
inre:

CORNELIUS JOHANNES ALEXANDER LOURENS Applicant
and

THE PRESIDENT OF THE REPUBLIC

OF SOUTH AFRICA First Respondent
THE PARLIAMENT OF THE REPUBLIC

OF SOUTH AFRICA Second Respondent
THE MINISTER OF ARTS, CULTURE, SCIENCE

AND TECHNQLOGY Third Respondent
THE MINISTER OF JUSTICE AND

CONSTITUTIONAL DEVELOPMENT Fourth Respondent
PAN SOUTH AFRICAN LANGUAGE BOARD Fifth Respondent

NOTICE OF MOTION
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BE PLEASED TO TAKE NOTICE that the Applicant intends to make application to the
above honourable Court on Wednesday 14 March 2012, at 10h00 or as soon thereafter as

counsel may be heard, for an order in the following terms:

1. Dispensing with the forms and service provided for in the Uniform Rules of this
Honourable Court and granting the Applicant leave to launch this application as one of

urgency, as contemplated in Rule 6(12);

2.  Varying the order granted by his Lordship Mr Justice Du Plessis on 18 March 2010

(hereinafter referred to as “the order of 16 March 2010"), as follows:

“2. The National Minister of Arts and Culture, in his capacily as the responsible
member of the executive authority, is ordered fo comply with the obligations
regarding the National Government's use of official languages in terms of section
6(4) of the Constitution of the Republic of South Africa, 1996 by no later than 15

March 2013, or to ensure that that obligation is complied with”;

3. In the alternative to prayer 2 above, extending the period by which the Applicant is to
comply with the obligations imposed on him in paragraph 2 of the order of 16 March
2010, by a further period of twelve (12) months from the date of the granting of this
order, pending the finalisation of the relief claimed in prayer 2 above, alternatively,

pending a date determined by this Honourable Court;

4.  Costs of this application only in the event of the application being opposed and against

such party as may oppose it; and
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5. Granting the Applicant such further or alternative relief as this Honourable Court may

deem fit.

TAKE NOTICE FURTHER THAT the affidavit of SIBUSISO XABA annexed hereto together

with annexures thereto will be used in support of this application.

TAKE NOTICE FURTHER THAT the Applicant has appointed Cheadle Thompson &
Haysom cfo Hack Stupel & Ross at which he will accept notice and service of all process in

this proceedings.
KINDLY PLACE THE MATTER ON THE ROLL FOR HEARING ACCORDINGLY.

DATED AT JOHANNESBURG ON THIS THE 9" DAY OF MARCH 2012

y 774

CHEADLE THOMSON & HAYSOM INC.
Applicant's Aftorneys

7" Floor, Braamfontein Centre

23 Jorrissen Street

Braamfontein, 2017

Tel: (011) 403 2765

Fax: (011) 403 1764

Ref: A Singh /D Tshepe /DEP18005
C/O HACK STUPEL & ROSS

2" Floor, Standard Bank Chambers
Church Square

Pretoria

Tel: (012) 325 4185

Fax: (012) 324 3735




AND TO:
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THE REGISTRAR OF THE HIGH COURT
(NORTH GAUTENG, PRETORIA)

AND FURTHER TO: Respondent’s Attorneys

LOURENS ATTORNEYS

30 Ludorf Street

Brits

Tel: 012 252 0693

Fax: 086 689 8606

e-mail: lourensprokureurs@worldonline.co.za
C/o Messrs Potgieter Penzhorn & Taute Attorneys
1% Floor, Woltemade Building

118 Paul Kruger Strest

Pretoria

Ref: CJA Lourens/sv/ILM5914/2008

Received on behalf of
Respondent

Date and time
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IN THE NORTH GAUTENG HIGH COURT, PRETORIA
(REPUBLIC OF SOUTH AFRICA)

Case No: 49807/09

In the matter between:

MINISTER OF ARTS AND CULTURE ' Applicant
and
CORNELIUS JOHANNES ALEXANDER LOURENS Respondent
Ih re:

P CORNELIUS JOHANNES ALEXANDER LOURENS Applicant
and

THE PRESIDENT OF THE REPUBLIC

OF SOUTH AFRICA First Respondent
THE PARLIAMENT OF THE REPUBLIC

OF SOUTH AFRICA Second Respondent
THE MINISTER OF ARTS, CULTURE, SCIENCE

AND TECHNOLOGY Third Respondent
THE MINISTER OF JUSTICE AND

CONSTITUTIONAL DEVELOPMENT Fourth Respondent
PAN SOUTH AFRICAN LANGUAGE BOARD Fifth Respondent

X

Received Time 9 Mar. 2012 14:18 No. 5407
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FOUNDING AFFIDAVIT

I, the undersigned,

SIBUSISO XABA

do hereby make ¢ath and state that;

Received Time

1.1.

1.2,

1.3.

1.4,

9 Mar,

| am the Director General and accounting officer of the Department of Ars
and Culture (“the Department”’). In that capacily, | am duly authorised (o
institute these proceedings and to depose to this affidavit on behalf of the

Minister of Arts and Culture ("the Minister”).

The facts contained in this affidavit are, unless otherwise stated, within my
personal knowledge and are, fo the best of my knowledge and bellef, true and
correct. To the extent that | cover matters historical and those that occurred
prior to my appointment as the Director General of the Department, | do so on

the strength of information available in the Department.

Where appropriate | will refer to facts which do not fall within my personal
knowledge, which facts are supported by confirmatory affidavits of persons

who can positively swear to them.

Where | make reference to documents that are in the possession of the

Department, | do so on the basis that these documents are official documents

x

generated by the Department in the ordinary course of business.

2012 14:18 No, 5407
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1.5.  Where | make legal submissions of a legal nature, | do so on the advice of the
legal representatives acting for and on behalf of the Minister, which advice 1

believe to be correct.

PARTIES

2. The applicant is Shipokoea Paulug Mashatile, a major male who acts herein in his
capacity as the Minister of the Department, having his business address at the

Department of Arts and Culture, 10" Floor, Kingsley Centre, 481 Church Street,

Pretoria.

3. The respondent is Cornelius Johannes Alexander Lourens, a major male attorney of
this Honourable Court who is duly admitted and is practising as such under the name

and style Lourens Attorneys at 30 Ludorf Street, Brits.

3.1. Tha respondent was the applicant in the application instituted by him in this
Honourable Court under case number 49807/09 (‘the main application”)
which was heard by his Lordship Mr Justice du Plessis, in which judgment

was handed down on 16 March 2010.

3.2. The respondent is cited hereln by virlue of the interest that he may have in
the outcome of this application. No relief is sought against the resbondent,
save for an order as to costs, only in the event of his opposition of the relief

sought by the applicant herein.

PURPOSE OF THIS APPLICATION

4, This affidavit is made in support of the application to this Court to seek an extension
of the time period within which the Minister is required to comply with the order

delivered by his Lordship Mr Justice Du Plessis on 16 March 2010 ("the Court

Received Time 9 Mar. 2012 14:18 No. 5407 )
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Order”), In terms of which the Minister was directed to comply with the obligation

imposed on him to regulate and to monitor through legislative and other measure the

national government's use of official anguages in terms‘ of section 6(4) of the

Constitution of the Republic Of South Africa, 1986 (‘the Constitution”) within two

years from the date of the Court Order, or to ensure that it is complied with,

The two-year period within which the Minister was required to comply with the Court

Order, | am advised, expires on 15 March 2012, and the Minister seeks an order fo

vary, the Court Order by way of an extension of the period set out in the Court Order

for a further period of twelve months. | explain below the reasons for which an order

granting an extension is sought. In summary the reasons are as follows:

5.1.

52

5.3,

9, Mar.

The Minister is engaged in the legislative process necessary to pass the
legislation contemplated in section 6 (4) of the Gon:;titution. which process is
at an advanced stage with the South African Languages Bill, 2011 (“the 2011
Bill") being currently before the Parliamentary Portfolio Commitlee for Arts

and Culture (“the Portfolio Committee”) for consideration and adoption;

The Minister had optimistically anticipated that the legislative processes
contemplated in the Count Order would be completed by 15 March 2012, in
hindsight, however, the estimation that was mads has, with the passage of
time, proven not be ach!evqble as various further processes necessary to

enact legislation must still be complied with:

The cause of the delay in the passing of the legislation has been the
extensive representations and lengthy deliberations before the Portfolio
Committee. | must point out that the use and regulation of language is a
sensitive and complex functional area. The legislation and issuss arising

therefrom on regulating and monitoring language use has attracted significant

=
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interest, dabate and concern, which has resulted in a consultative process
and deliberations that have taken longer than was initially anticipated by the

Minister.

THE STRUCTURE OF THIS AFFIDAVIT

6. | deal in this affidavit with the following matters:
6.1. Background;
6.2. Steps taken to comply with the Courl Order and section 6(4) of the
Constitution;
6.3.  Steps that still need to be taken in order to comply with the Court Order and
section 6(4) of the Constitution;
6.4. When it realised that the Court Order could not be complied with and the
explanation why this application was not launched earlier;
6.5. Prejudice if the extension is not granted,
6.6. The Court's discretion to vary its original order and relief.
BACKGROUND
7. In this section | set out the facts in which | describe the steps that have been taken
by the Department, under the tutelage of its previous political heads with the view to
complying with its obligations in section 6 of the Constitution, as well as the facts that
necassitated this application,
8.

Received Time

During 1986, the Department of Arts and Culture, Science and Technology, as it was

then known, published a report entitled “Towards a Nalional Language Plan for South

9, Mar.

P
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Africa” which was the result of a consultative process started in 1995 by the
Language Plan Task Group. The Task Group was appointed by Dr B S Ngubane
(the then Minister of Arts, Culture, Science and Technology) to advise him on a
framework for a coherent language policy and plan to comply with the constitutional

obligation on the use of official languages.

In February 2003, the Department published a “Natfonal fanguage Policy
Framework” (“Policy Framework) which, among other things, seeks to set out an
enabling framework for a coherent multilingual dispensation within the parameters of

the Constitution. The aims of this Policy Framework are, inter alia, to:

9.1.  promote the equitable use of the eleven official languages;

9.2, facilitate equitable access to government services, knowledge and

information;

9.3.  ensure redress for the previously marginalised official indigenous languages;

ahd

9.4, promote good language management for efficlent public service

administration to meet client expectations and needs.

During April 2003, the Department published a document entitted “/implementation
Plan: National Languages Policy Framework” ("Implementation Plan"), The objective
of the Implementation Plan is to give effect to the provisions set out in section 6 of
the Constitution. The Implementation Plan provides further detail on the measures
contained in the Policy Framework, and the structures and mechanisms required to
give effect to the Policy Framework and records that an approach of flexible and

incremental phased implementation will be used to implement the Policy Framework.

o

9. Mar. 2017 14:18 No. 5407
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11.  The Department sought to formulate a Code of Ethics for all apheres of government

12.

13.

14,

Received Time

and in all government departments that would promote multilingualism in delivering
services to the public. It was also proposed that a Language Practitionors’ Council
would be established to provide a framework and norms and standards for language

practitioners in the Republic.

The Department also intended developing legislation and in May 2003 the
Department published a South African Languages Bill, 2003 (“the 2003 Bill"} to
provide an enabling framework to promote South Africa’s linguistic diversity and give
effect to section 6 of the Constitution. A copy of the 2003 Bill is annexed hereto and

marked "DAC1".

The Department has also taken the lead in establishing language forums both
nationally and provincially, to engage on language matters in government. At the
meetings of these fora, reports are delivered on the extent to which official languages
are used in government and the challenges experienced are presented and
discussed. The discussions at these fora, | submit, have had a bearing on the

formulation of the provisions of the Bill that shall be referred to later in this affidavit.

It is worth mentioning that the Pan South African Language Board ("PANSALB") was

- eslablished pursuant to section 6(5) of the Constitution te provide inter alia for the

recognition, implementation and furtherance of multilingualism in the Republic of
South Africa and the development of previously marginalised languages. Persons
can lodge written complaints with PANSALB regarding any alleged violation or
threatened violation of a language right, language policy or language practice and the

Pan South African Language Board Act, 1995 establishes procedurss to process

x

such complaints.

9. Mar. 2012 14:18 No. h407
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16, The Department envisaged that the Policy Framework, the Implementation Flan, the

16.

17.

18.

Received Time

proposed South African Languages Act and its Regulations, the proposed Soulh
African Language Practitioners' Council Act, the proposed Code of Ethics, PANSALB
and the language fora would form a suite of measures to promote and regulate

language as contemplated in section 8 of the Constitution.

In terms of the Department's planning processes, it was intended that the Soulh
African Languages Blll, 2003 would be introduced in Parliament in 2003, The 2003
Bill was presented to Cabinet in 2003 as well as in July 2007. Cabinet referred the
2003 Bill back to the Department and requested the Minister of Arts and Cuiture, in
consultation with the Minister of Justice and Constitutional Development, fo

investigate other non-legislative ways to regulate government's us of official

languages.

| point out that there are various other mechanisms on language and language use
that the Department has developed over the years. Some of these are set out in the

judgment delivered by his Lordship Mr Justice Du Plessis on 16 March 201 0, and are

not repeated herein,

In February 2008, the respondent launched the main application which culminated in

the Court Order in terms of which this Honourable Court:

18.1. held that the national government was failing to regulate and monitor through
legislative and other measures the national government's use of official

languages in terms of section 6(4) of the Contitution: and

18.2,  ordered the Minister to comply with the obligation in section 6(4) of the

Constitution within two years of the Court Order or to ensure thal it is

complied with.

7
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The two-year period expires on 16 March 2012.

19.  The relevant obligation in terms of section 8 (4) of the Constitution is that national
government, amongst others, must regulate and monitor its use of official languages

by legisiative and other measures.

20, i submit, on the basis of what is set out above, that the national government has, to
some degree, sought to comply with its obligations under section 6 of the
Constitution, albeit that it was held by his Lordship Mr Juetice Du Plessis that the
steps taken did not constitute substantial compliance with the obligations imposed in

section 6 of the Constitution.

21.  While no legislation has been promulgated in terme of section 6 (4) of lhe
Constitution, the Minister has 1aken various steps to comply with section & (4) which |

have described above.
22.  Below | discuss steps taken in order to comply with Court Order.

STEPS TAKEN TO COMPLY WITH THE COURT ORDER AND SECTION 6(4) OF THE
CONSTITUTION

23. At the beginning of 2010 the Deparliment included the review of the 2003 Bill as one

of its objectives in the light of:

23.1. the time that had lapsed since the 2003 Bill had been before Cabinet; and

23.2, the application brought by the respondent in 2009, in terms of which he

sought the declaratory relief and the mandamus which forms the subject

X

matter of the Count Order.
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24, The review of the 2003 Bill was intended to establish the extent to which the 2003 Bill
complied with the constitutional obligations in seclion 6 and what further inputs would
be required from relevant stakeholders in order to amend the 2003 Bill and to

commence the legislative process that would allow the Bill to be passed into law,

25,  As part of the Department's 2010 legislative process, the Minister of Arts and Culture
at the time, Ms Lulu Xingwana ("the former Minister”} directed Dr Mbulelo Jokweni
(Acting Deputy Director General: Cultural Development, International Relations and
Investing in Culture) and Dr Joyce Sukumane (the Director; Language Planning and
Development) to consult with officials from the Departments of Justice, Education

and National Treasury as key stakeholders that would be affected by 2003 Bill.

26, The H;)nourable Court handed down judgment on 16 March 2010 and during or
about May 2010, Dr Jokweni and Mr AB Singh (Director: Legal Services in the
Department at the time) briefed the former Minister on the contents and
consequences of the Court Order. The former Minister then directed the
Department's officials to investigate what was required of the Minister and the
Department in order to comply with the Court Order. The Minister instructed that the
2003 draft Bill, which the Department was already in the process of reviewing, should
be used as a starfing point to ensure compliance with the Coun Order and the

constitutional obligation in section 6(4).

27.  Following the Court Order and the discussions with the former Minister, Dr Jokwenl
presented the Department's legislative programme for 2010 to the Portfolio
Commiltee. The presentalion covered various aspects of the Department's legisiative

programme including the South African Languages Bill, 2003 and its objects. A copy

=X

of this presentation is annexed hereto and marked *DAC2".

Received Time G Mar. 2012 14:18 No. 5407
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30.

31.

32,

Received Time

Page 11 of 22

During or about July 2010, Dr Jokweni requasted approval from the former Minister
10 facilitate a consultative workshop with relevant departmental staksholders such as
the Departments of Education, Justice and Constitutional Development and National
Treasury to obtain comments on 2003 Bill and the consequences of the Bill for these

Departments.

The consultative workshop was convened and folfowinQ submissions made by the
various stakeholders, the Department effected amendments to the 2003 Bill. During
or'about August 2010, Dr Jokweni sent a briefing note to the former Minister
recording the amendments to the 2003 Bill that arose following the stakeholder

consuitations,

During September 2010, Dr Jokweni facilitated a further consultative workshop with
representatives from the Departments of Justice and Constitutional Development,
Education and National Treasury to obtain further inputs on the 2003 Bill. At this

consultation, National Treasury was concerned with the proper costing of the

~ provisions of the 2003 Bill and its implementation. The Department of Justice and the

Department of Education raised concerns with regard to the language units proposed

in the 2003 Bill and their funclions,

The Department was still in the process of considering the submissions made during
the September 2010 consuitations and the consequences of the submissions for the

2003 Bill when, during October 2010 the President announced a Cabinet reshuffle,

On 1 November 2010, Minister Paul Mashatile {"the Minister”) was appointed as the
Minister of Arte and Culture. Shortly after his appointment the Minister requested a

briefing from Dr Jokweni on the Court Order and the steps that had besn taken in

order to comply with the Court Order.

K
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36.

37.
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During February 2011, Dr Jokweni requested approval from the Minister to conduct
provincial road-shows in order to present and consuit on the 2003 Bill, which had
been amended following the consultations with stakeholders from various
Departments. It was anticipated that the submissions received from provincial
stakeholders would be considered by the Department and any consequent

amendments to the 2003 Bill would then be effected.

The proposed provincial road-shows did not take place and during March 2011
Dr Jokweni presented the 2003 Bill and the submissions that had been made during
the September 2010 consullative process to the Minister. The Minister then
instructed that the Department seek advice on the constitutionality of the 2003 Bill

and whether it complied with the terms of the Court Order.

In April 2011 the Minister appointed Cheadle Thompson & Haysom Inc., hig attorneys
of record, to advise him on the implications of the Court Order and the constitutional

obligations arising from section 6 of the Constitution.

The Minister treated the issue of complying with the Court Order with a heightened
sense of importance, so much so that it enjoyed his personal attention. He then
sought to be kept abreast of the developments in the matter and steps being taken

by Dr Jokweni and the Depariment, in general on the matter.

During May 2011, Cheadie Thompson & Haysom Inc. advised the Minister that in its
current form the 2003 Bill did not fully comply with the obligation in section 6(4) of the
Constitution. Cheadle Thompson & Haysom Inc. advised the Minister on the
consequences of the Court Order, the obligations arising from section 8 of the

Constitution and drafted a South African Languages Bill, 2011 (“the 2011 Bill").

25
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Again during May 2011, the Department submitted the 2011 Bill to the State Law
Advisors for cerlification. On 17 May 2011, the State Law Advisors provided a pre-
certificate legal opinion on the 2011 Bill in which it expressed the view, infer alia, that
the 2011 Bill be classified as a section 76 Bill, namely an ordinary Bill that affected

Provinces.

Subsequent to the opinion recelved from the State Law Advisors, and on 25 May
2011, the Department facilitated a consultative workshop at the 13% National

Language Forum during which the provisions of the 2011 Bill were discussed.

Following consuitation with the National Language Forum, the 2011 Bill was
submitted by the Minister to Cabinet for approval. On 22 June 2011, the 2011 Bill

was approved by Cabinet.

On 5§ July 2011, Dr Jokwaeni facilitated a workshop with national and provincial legal
advisors of various Departments on how best to respond to the Court Order and the

2011 Bill which had been approved by Cabinet.

On 11 July 2011 Dr Jokweni and Mr A Singh sought a further opinion from the
Principal State Law Advisor regarding the certification and classification of the Bill,

prior to the Bill embarking the netessary legislative processes.

On 13 September 2011, the Department received the first proofs of the 2011 Bill from
the State Law Advisors. On 28 September 2011, the Department received the
second proofs from the State Law Advisors and a letter stating that it was appropriate
to categorise the 2011 Bill as a section 75 Bill, meaning that it was an ordinary Bill

that did not affect Provinces, and could thus follow the procedure provided for in

seclion 75 of the Constitution,

s
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The 2011 Bill and an explanatory summary of its provisions were subsequently
published in Government Gazetle 34675 on 12 October 2011, under the notice by
the Minister that he intended introducing it and its explanatory summary to the
National Assembly. A copy of the gazeited notice, the 2011 Bill and its explanatory

summary are annexed herefo and collectively referred to as annexure “DACS"

On 4 November 2011, the 2011 Bill was tablad in the National Assembly and on
16 November 2011, the 2011 Blll was introduced to the Portfolio Committee. On that
‘day 1 led a team of officiais from the Depariment which made a presentation to the
Portfolio Committee regarding the provisions of the Bill and the context in which the
Bill had been drafted. A copy of my presentation to the Porlfolic Committee is

annexed hereto and marked "DAC4".

Subsequent to my presentation before the Portfolic Committee an invitation was
published for all stakeholders and interested parties to submit written representations

on the 2011 Biil for consideration by the Portfolic Committee. in that notice:

46.1. the purpose of the 2011 Bill was set out; and

46.2. the public was informed that public hearings on the Bill would be held at

Parliament on 17 and 18 January 2012,
46.3. A copy of the invitation is annexed hereto and marked “DACS."

Wiritten submissions by interested parties were received and public hearings before

the Portfolio Committee were convened on 17 and 18 Januéry 2012,

A significant number of submissions were made on the 2011 Bill and the Portfolio

Committee has convened on 25 January 2012; 1, 15, 22 and 29 February 2012 and

7 March 2012, to deliberate on the 2011 Bill. Deliberations are on-going. !

0.Mar. 2012 14:18 No. 5407
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I submit, in the light of what is set oul above, the Minisler and the Departmant, were
always aware of the urgency to finalise legislation as required in terms of section 6(4)

of the Constitution and as ordered by this Honourable Court.

The Department and its officials have been involved in several difficuit consultations
with the stakeholders referred to earlier in this affidavit and had to consider
submissions and resolve conflicting views in order to finalise a Bill that would be

presented to Cabinet for its approval.

| submit further that since the Minister was appointed in November 2010, the Minister
and the Dgpartment have made every effort to expedite matters to ensure that the
obligation in section 6(4) of the Constitution is complied with and have acted with
haste to ensure that the 2011 BIll follows the various steps in the legislalive process

required to pass the Bill into [aw.

While legislation as contemplated in section & (4) of the Constitution has not yet been
promulgated, | submit that based on the aforegeing submissions, the legislative
processes in order to promulgate the 2011 Bill have be extensive and have

pragressed to the point where they are aimost reaching culmination.

STEPS STILL REQUIRED IN ORDER IN ORDER TO COMPLY WITH THE COURT

ORDER AND SECTION 6(4) OF THE CONSTITUTION

53.

Received Time

The further steps leading up to the enactment of the 2011 Bill are governed by the

Constitution. it is anticipated the following timetable will be followed by the Portfalio

Committee;

=
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531. On 15 March 2012, the Portfolio Committee will consider further amendments
fo the 2011 Bill as it was originally published. There will then be an Alisting

of the 2011 Bili and deliberations of the Bill clause by clause.

63.2. Following the clause-by-clause defiberations, the Portfolio Committee will vote

on the 2011 Bill.

it is anticipated that once the 2011 Bill is adopled by the Portfolio Committee it will he
immediately referred to the National Assembly for consideration. The timeframes in
relation to the procedures of the National Assembly are regulated by the
Parllamentary programme. At the time of depasing to this affidavit | was not in
possession of the Parliamentary programme for 2012 in order to set out the
timeframas when the Parliamentary process relating to the consideration of the Bill

by the National Assembly will commence.

} point out that the date of the introduction of the Bill to Parliament is determined by
the officials of the Table of the National Assembly. Consequently, complying with the
deadling proposed for the extension that is sought in the notice of motion will fargely
depend on the dates scheduled for plenaries of the National Assembly and the

committee petiods of its committees during the Parliamentary session.

The 2014 Bill must also be referred to the National Council of Provinces for
consideration. The timeframes in relation to the procedures in the National Council of
Provinces are dependent on the provincial legisiatures' sessions and processes as

well as the cycles of the National Council of Provinces.

The State Law Advisors have aleo proposed that the 2011 Bill he referred to the
House of the Traditional Leaders for consideration. Once all the processes referred

to above have been completed, Pariiament should pass the 2011 Bill and the

President may then assent thereto. W

9, Mar. 2012 14:18 No. 5407

F-749




09-MAR-2012  14:25 FROM- T-983 P.017

58.

Page 17 of 22

In the light of the aforegoing, 1 submit that it is not possible to give an accurate
estimate of the timeframes that would be required for the enaclment of the 2011 Bill.
However it is my view, based on the processes that still need to be followed, that it
will not take longer than twelve months for the legislative processes to be completed

and legistation to be enacted.

WHEN IT WAS REALISED THAT THE COURYT ORDER COULD NOT BE COMPLIED

WITH AND AN EXPLANATION WHY THIS APPLICATION WAS NOT LAUNCHED

EARLIER

59,

60.

61.

62,

Received Time

Up untlt October 2010 and having regard to the various processes that had been
undertaken with the 2003 Bill, which was considered to be very near finalisation, it
was anticipated that legislation contemplated in seclion 6(4) of the Constitution wouild

be enacted by 15March 2012.

When the 2011 Bill was drafted, | reiterale that the Minister and the Department

acted with the necessary urgency to ensure that the 2011 Bill followed the various

steps in the legislative process required to pass the Bill into law.

in Januarf 2012 the Portfolio Committee published its draft legislative programme in
terms of which it was recorded that the processes for the consideration and adoption
of the 2011 Bill would be concluded by 8 February 2012, A copy of the Portfolio
Committee draft legisiative programme is annexed hereto and marked ‘DACE". As
aforementioned, the representations on the 2011 Bill and the subsequent

deliberations were extensive and the 8 February 2012 deadline was not met,

it was following the deliberations of the Portfolio Commitiee on 22 February 2012,
when a further meeting of the Portfolio Committee was scheduled for 29 February

2012, that | realised that it was likely that the 15 March 2012 deadline to comply with

0. Mar. 2012 14:18 No. 5407
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63,

Received Time
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the Court Order would not be met. In the circumstances, | sought legal advice on the

options available to the Minister and was advised to bring this application.

At the time when Counsel were briefed on 1 March 2012, the officials in the
Department together with the Minister's attorneys of record held the view that an
application will be necessary, and appreciated that such application had to be
Instituted by no later than 15 March 2012. As a result, officials from the Department
consufted with Counse! on 1 March 2012, with a view to preparing an application to
request an extension of the period fixed by the Court Order for a further period. In
order for Counsel to prepare the application, they required instruction on the following

issues, namely:

63.1. an explanation for the failure to meet the deadline of 16 March 2012;

63.2. when it hecame apparent to the Department that the deadline would not be

met;
63.3. an explanation why this application was not made earlier:

63.4. the progress in the process that will culminate in the passing of remedial

legislation;

63.5. which steps in the process had been completed and which remain

outstanding; and

63.6. a reasonable assessment of the time required to complete the process

culminating in the enactment of the remedial legis!ation.

A response to these issues required input from a number of individuals. While some
detail could readily be given, the fact that certain individuals had since left the

Depatment caused some delay. Furihermore, some of the officials from the

p!
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Department attended the consultation with Counsel directly from attending the
Portfollo Committee hearing which was held in Cape Town, which did not assist in
enabling Counsel fo be fumished with the necessary information and documents on
the day of the consultation or immediately thereafter. During the course of the

intervening weekend some information was obtained which was furnished to

Counsel.

On Monday 5 March 2012, Counsel were given a response to soms of the queries
raised in paragraph 63 above. However, further instructions were required and later
on Monday 5 March 2012, Counse! requested greater particularity, which was
provided during the course of that evening. The application was finalised on
Thursday, 8 March 2012, after Counsel had been furnished with the information

substantially sought in paragraph 63 above.

It is regretted that this application was not launched earlier. There is an appreciation
for the fact that the lateness of this application inconveniences this Court. The

Department of Arts and Culture deeply regrets this.

PREJUDICE IF THE EXTENSION IS NOT GRANTED

67.

Received Time

The consequence of the lapsing of the deadline for the enactment of remedial
legislation would resuit in the Minister being held in contemipt of the Court Order. |
say without fear of contradiction that this would be a regrettable consequence as the
Minister has, sinca he was appointed to head the Depanment, taken personal
interest in ensuring that the Court Order is complied with, This was demonstrated by
his conduct in seeking advice on the steps that had thus far been taken to comply

with the Court Order, barely iwo months after he had been appointed,

F-749
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68. A number of staksholders and interested persons who made representations before
Portfolio Committee, including the respondent, have made threats fo instilute
proceedings to have the Minister declared to be in contempt of the Court Order. |
submit that these threats are real. 1 have no doubt that given the atmosphere that
prevailed at the hearings before the Portfolio Committee these threats may be carried
out. By way of example, the Respondent, by letter dated 8 March 2012 has
demonstrated an unwavering intent of instituting contempt proceedings against the
Minister should his demands regarding the processes that have been unfolding
before the Portfello Committes not be met. A copy of this letter is annexed hereto

and marked ‘DACT7"

89.  The Minister has committed himself and the Department to ensuring that the Court
Order is complied with and the legislative processes, which include public
consultations and deliberations on the 2011 Bill, have progressed to a point where it
is very near completion. | submit that it is In the public interest that these processes

be allowed to follow their course, particularly on a matter as sensitive and complex as

fanguage.

70. | submit further that the Minister and Parliament should be allowed the time
necessary to conclude the legislative processes, without the threat that the Minister
may be held in contemnpt of the Court Order dictating the speed at which processes

are followed, which will only be to the detriment of the contemplated legislation.
THE COURT'S DISCRETION TO VARY ITS ORIGINAL ORDER AND RELIEE

71. I submit that the issues that arose in the preparation of the 2011 Bill were far more
complex than had been envisaged. In my humble submission, the complex and
lengthy task of formulating the fundamental provisions of the 2011 Bill has been

completad. There were competing interests that needed to be considered and

Recerved Time 9. Mar. 2012 14:18 No. 5407
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balanced. The initial reliance on the 2003 Bill which, in its formulation did not fully
comply with the provisions of section 6(4) of the Constitution, did not assist the

process of enabling the Minister, and even the former Minister to comply with the

terms of the Court Order.

| have been advised that this Court has the discretion whether to vary its original
order and thereby extend the period within which remedial legislation has to bs
enacted. | submit further that the degree of prejudice that the State, represented by
the Minister, would suffer should the extension not be granted far outweighs the
degree of prejudice that the respondent would suffer should the extension be
granted. By virtue of the circumstances set out above, it Is requested that the Court

exercise its discretion in favour of the order sought in the notice of motion.

In the premises, an order is sought in terms of the notice of motion to which this

affidavit is attached.

SERVICE

74,

Received Time

A copy of this application will be served by fax and e-mall on the respondent's

attorneys, and also delivered subsequent thereto.
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| certify that the deponent has acknowledged that he knows and understands the contents of
this  affidavit which was signed and sworn to, before me, at

6/0@”7 fOﬂt@ff} on this Z March 2012,

The regulations contalned in the Government Notice No. 1258 dated 21* July 1972 (as

amended) and Government Notice No. 1648 dated 19f" August 1977 (as amended) having

been complied with,

()QngMSIONER OF OATHS

NATASSJA SCHEEPERS
Kommissaris van Ede / Commissiongr of Oaths
Praktiserende ProkumurIPmtblng Aftormney
74 - 80 Pres. Reitz Ave » Bloemfontain
P.0. Bax 43469 + Heuwelslg » 8332
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